RCBERT W HUMPHREYS
| BLA 95- 650 Deci ded January 6, 1997

Appeal froma decision by the Nevada Sate (fice, Bureau of
Land Managenent, declaring the Tul e #1 through #3 placer mning clains
(NMC 681074 t hrough NVC 681076) abandoned and void for failure to pay
annual rental fees for the 1994 assessnent year.

Rever sed.

1 Mning dains: Location--Mning dains: Aacer dains--
Mning dains: Recordation of Certificate or Notice of
Locat i on

Nevada | aw does not define the date of |ocation as
the date the | ocation notice was posted on the ground.
Uhder Nevada |aw the date of |ocation of a placer
claimis the date stated on the | ocati on notice posted
on the claimand repeated in the | ocation certificate
filed wth the county recorder, and that date can
differ fromthe date of posting.

APPEARANCES. R chard W Harris, Esq., Reno, Nevada, for appellant; R W
Huinphreys, pro se (statenent of reasons).

(P N ON BY ADM N STRATI VE JUDGE MULLEN

Robert W Hunphreys has appeal ed an August 17, 1995, deci sion issued
by the Nevada Sate dfice, Bureau of Land Managenent (BLM, declaring the
Tul e #1 through #3 placer mning clai ns (NVC 681074 t hrough NMC 681076)
abandoned and void for failure to pay the $100 per clai mannual rental fees
for the 1994 assessnent year by August 31, 1993, as required by the
Departnment of the Interior and Rel ated Agencies Appropriations Act for
Hscal 1993, P.L. 102-381, 106 Sat. 1374 (1992). The deci sion was stayed
by order dated Cctober 11, 1995.

Qounsel for Hunphreys has request ed expedited consideration of the
appeal. He states: "The Tule 1-3 placer cl ai n have been over st aked
by a rival locator, who is conducting mning operations wthin the area
of conflict. UWntil the validity of his clains has been adj udi cat ed,

M. Hunphreys cannot comrmit the resources to defend and devel op his
clains.”

The record shows that Hunphreys filed certificates of location for the
Tule #1 through #3 wth BLMon Septenber 1, 1993, and pai d $405 ($135 per
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claim as recording and rental fees. The location certificates state that
Hunphreys "caused to be located the [nane] Alacer Mning daim* * * in
Esneral da Gounty, Nevada, on the 1st day of Sept, 1993."

The BLMdeci sion noted that the certificates were dated August 29,
1993, but "the location date is given prospectively as Septenber 1, 1993."
BLMdetermined that, by signing the certificates, Hinphreys had "certified
that he caused (past tense)" the clains to be | ocated and, for this reason,
"[t]he location date shoul d properly have been shown to be the date the
notices were posted on the clai ng whi ch nust have been August 29, 1993, or
earlier.” nthis basis BLMfound the clains to have been | ocated during
the assessnent year begi nning at noon on Septenber 1, 1992, and concl uded
that 43 OR 3833.1-5 (1993) required Hinphreys to pay rental fees for both
the 1992-93 and 1993-94 assessnent years. BLMconcluded: "Rental was paid
only for the 1993 assessnent year for those clai ns nentioned above but not
for the 1994 assessnent year. Therefore the subject clains are hereby
decl ared abandoned and voi d by operation of |aw "

n appeal , Hunphreys explains that for sone tine he had perforned
assessnent work on a group of clains naned the Tule #1 through #15 cl ai ns
for M. E Loving, the owner of those clains and a friend of his, and
continued to performthe assessnent work after Loving' s di sappearance in
Decenber 1991. Wen the rental fee requirenent was i nposed, Hunphreys
contacted Loving' s rel atives, but they did not wsh to pay the rental
necessary to nai ntain those clains. Hunphreys expl ains that he coul d not
afford $3,000 for rental fees and allowed Loving's 12 clains to | apse.

Hunphreys then |l ocated and filed | ocation certificates for three
clains. "So | set ny location nmarkers on August 29, 1993, filled out ny
location forns & Septenber 1, 1993 presented themat the Esneral da Gounty
recorders office to be filed * * * and drove to Reno BLMw th a copy of
the formfiled in Esneral da Gounty.” Hunphreys contends that three peopl e
inthe BLMoffice reviewed the forns, and that he was told by the cashier
that the anount he owed was $405. He states that he "was not aware that
the date | actually set ny cla mnarkers woul d have any bearing on the
legality of the filing," and that he understands "that the |ocation narkers
have to be in place prior tothe filing." He argues that he intended to
have the effective date of his clains as Septenber 1, 1993, because valid
clains existed on the land until extingui shed due to the failure to pay
rental fees by the close of business on August 31, 1993, "any claiml filed
prior to that tine and date woul d have been invalid." He also states that,
if the cashier had told himthat additional rental fees of $100 per clai m
were due, he woul d have pai d t hem

The i ssue on appeal is whether BLMcorrectly found August 29, 1993
(the date location notices were posted on the ground), to be the date of
location of the Tule #1 through #3 placer mning clai ns (NVC 681074 t hr ough
NVC 681076) .

The Departnent's need to define the date of location of a mining claim
arose Wth the enactnent of section 314(b) of the Federal Land Policy and
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Managenent Act, which requires the owner of an unpatented mining claimto
file a copy of the notice or certificate of location wth the proper BLM
office "wthin ninety days after the date of location of such claim* * * "
43 US C § 1744(b) (1994). By regulation, the "date of |ocation" of a
mning claimis "the date determned by Sate lawin the local jurisdiction
in which the unpatented mining claim mll or tunnel siteis situated.”

43 R 3833.0-5(h).

The date of |ocation defined by Nevada | aw was addressed in R chard
Bargen, 117 IBLA 239 (1991). The Board stated:

Nevada | aw provides that a mning claimis | ocated by
nonunent i ng the boundaries of the claim constructing a | ocation
nonunent, and "[p]osting in or upon the nonunent of |ocation a
notice of the location, which nust contain,” along wth other
information, "[t]he date of location.” Nev. Rev. Sat. 517.010
(1989). Additionally, Nevada lawrequires a locator to file wth
the I ocal country recorder "duplicate certificates of |ocation
which contain,”™ along wth other infornation, "[t]he date of the
location.” Nev. Rev. Sat. 517.050 (1989). These certificates
nust be filed wthin 90 days of posting the notice of |ocation.
Nev. Rev. Sat. 517.040 (1989). Federal lawrequires that a copy
be filed wth BBM 43 US C 8§ 1744(b) (1988); 43 (/R 3833.1-2.

Uhder Nevada law the date of location is the date stated
inthe notice of |ocation posted on the claimand repeated in the
certificate of location filed wth the county recorder. Boyad
Tanner, 113 | BLA 387, 390 (1990); Jim Spicer, 42 | BLA 288 (1979);
Sout hwest ern Expl oration Associ ates, 33 I BLA 240 (1977).

R chard Bargen, supra at 245-46. The Board concl uded that the date stated
inthe location certificate filed wth BLMwas the date of |ocation of the
mning clains. The consequence was that the clains were held to be null
and voi d because copi es of the location certificates had not been filed
wth BLMw thin 90 days of the "date of location.” See also, JimSpicer,
supra; Sout hwest ern Expl orati on Associ at es, supra.

[1] The Nevada statutes cited in Rchard Bargen apply to | ode cl ai ns.
The statute governing pl acer |ocations al so requires posting "a notice of
the location containing * * * [t]he date of location.” Nev. Rev. Sat.
517.090 (1995). Likewse the certificate of location filed wth the
country recorder nust contain "[t]he date of location.” Nev. Rev. Sat.
517.110 (1995). Thus, in accord wth the previously cited deci sions,
the date of location of a placer claimin Nevada is the date stated in
the | ocation notice posted on the claimand repeated in the | ocation
certificate filed wth the county recorder.

BLMs reasoning that the date | ocation notices were posted on the
clai ns shoul d have been the "date of |ocation" is not wthout nerit.
In nost cases, a posted |location notice wll identify the date of
posting as the date of |ocation because its purpose is to give notice of
the
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exi stence and extent of the claim or at least the locator's intent to
appropriate the ground by locating a mning claim 2 Awrican Law of
Mning, 8 33.03[1] (2d ed. 1995). Recognizing that it is potentially self-
defeating to post a location notice announcing that a mning clamwl|l be
located at sone future date, there nay be a good and valid reason for doing
So. However, as a matter of law there is nothing that dictates that a

|l ocation notice nust be posted before or after discovery, or before or
after the claimhas been nonunented and other required work conpleted. 1d.
88 33.02[1], 33.03[4]; see Nev. Rev. Sat. 517.090 (1995); see, e.g.,
Martin v. Serner, 340 P.2d 1004, 1007 (Nev. 1959). After the other acts
of location have been conpl eted, the "date of |ocation” of the clam

wll "relate back" to the date stated in the posted notice. See Nash v.
MNanara, 93 P. 405, 411 (Nev. 1908).

Ve find nothing in Nevada | aw that required Hinphreys to identify the
date he posted the | ocation notices as the "date of |ocation" on the
| ocation certificates subsequently recorded wth BLM In Nevada, a
location notice and a certificate of |ocation are regarded as separat e
docunents. The certificate of |ocation need not be a copy of the | ocation
notice, although, as noted above, both nust state a "date of |ocation" of
the clains. See 2 Averican Lawof Mning, 8 33.03[3] (2d ed. 1995).

Hunphreys' statenent of reasons indicates a belief that Loving s
clains were valid through August 31, 1993, and that Septenber 1, 1993,
was the first day he could |ocate his own clains. It appears he al so
nay have believed that the date he recorded the clains wth Esneral da
Qounty, as required by statute, was their date of location. See Nev.
Rev. Sat. 88 517.100, 517.110; daybaugh v. Gancarz, 398 P.2d 695, 701-02
(Nev. 1965). Wether or not he was correct, Nevada | aw does not define
the date of posting a location notice as the "date of |ocation” of the
claim 1/ Thus, neither Nevada | aw nor the record provides a basis for
concluding that the "date of location" of the Tule #1 through #3 pl acer
mning clains was a date other than Septenber 1, 1993, as stated in the
location certificates. In addition, as noted above, a prinary purpose for
posting a location notice is to give notice of the clainant's intent to
appropriate the ground by locating a mning claim The facts in this case
clearly support a finding that Hunphreys accurately stated the date that he
intended to |l ocate the claim

1/ Nev. Rev. Sat. 517.300.2 provides: "A person who wllfully and

know ngly nmakes a fal se date material statenent on the certificate of

| ocation or on any nmap required by this chapter is guilty of a category D
felony and shall be punished as provided in NRS 193.130." Appellant's
location certificates state that the clains were "l ocated" on Sept. 1,
1993, but do not expressly state that the corner nonunents were erected on
that date rather than on Aug. 29, 1993, as asserted in the statenent of

r easons.
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It follows that BLMincorrectly concl uded that Hunphreys was required
to pay a $100 per claimrental fee for the assessnent year begi nni ng
Septener 1, 1992. Gonpare Bobbie M Brown, 132 |1BLA 393 (1995) (mning
claimlocated Aug. 27, 1993). The rental fee that was due was $100 per
claimfor the assessnent year begi nning Septenber 1, 1993, and that anount
was paid when the clains were filed wth BLM

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR 4.1, the stay granted
Qctober 11, 1995, is dissolved, and the August 17, 1995, decision of the
Nevada Sate Gfice is reversed.

R W Millen
Admini strative Judge
| concur:

David L. Hughes
Admini strative Judge
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